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SCHWARZER, Senior D strict Judge. Appellant Antoni o Garci a-

Martinez, who pled guilty in Septenber 1999 to unl awful reentry into
the United States after a previous deportationinviolationof 8 U S.C
88 1326(a) and (b)(2), appeal s his judgnent of conviction. Contending
t hat t he governnent vi ol ated t he Speedy Trial Act (STA), 18 U. S. C
8§ 3161(b), by failingtoindict himwithinthirty days of his civil
arrest by the Imm gration and Naturalization Service (INS), he noved
nmore t han two nonths after the entry of his pleatowthdrawit. He
now appeals the district court’s denial of his notion.
FACTUAL AND PROCEDURAL BACKGROUND

Garcia-Martinez, acitizen of the Dom ni can Republic, was
convicted of a heroindistributionoffenseinthe District of Rhode
| sl and on July 26, 1996, and subsequent|y deported to the Dom ni can
Republ i c.

On Decenber 28, 1998, policein Providence, Rhode I sl and
arrested Garcia-Martinez, nowback inthe United States, in connection
with astate narcotics investigation. Suspectingthat he m ght be an
illegal alien, the police contacted INS Agent David Adki ns, who
i nterviewed Garci a-Martinez that sanme day. Garcia-Martinez adm tted

that his true name, contrary to the identification docunents he
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carried, was Antoni o Garci a- Martinez, that he was fromt he Dom ni can
Republ i c, and that he had been deported once before after coomtting a
drug of fense. Adkins confirmed through the I NS conput er dat abase t hat
an individual wth Garcia-Martinez’s asserted nane and date of birth
had been deported. He t hen pl aced Garci a- Marti nez under adm ni strative
arrest, served himwith a Notice of Intent to Reinstate Prior O der of
Deportation, and took himinto INS custody.

The foll owi ng day, Decenber 29, Adkins ordered Garci a-
Martinez's “A-file” froman INS records center in New Ol eans,
Loui siana. Adkins testifiedthat the A-file was Garcia-Martinez’'s
original immgration file and that it would contain his prior
deportation order, his warrant of deportation, acertifiedcopy of his
pri or conviction, his fingerprints, and ot her docunents refl ectingthe
procedures that were fol | owed during his prior deportation. Adkins
alsotestifiedthat obtainingthe A-file, rather than using Garci a-
Martinez' s tenporary “T-file,” was necessary to determn ne whet her
Garcia-Martinez coul d be prosecuted for reentry or whether, if the
ori gi nal deportation was deened def ective, the I NSwul d have to “go
t he adm ni strative route and deport himall over again.” The A-file
arrived on January 13, 1999, sixteen days after Adkins orderedit.
Adkins reviewed the file, determned that referral for prosecution was
appropriate, contactedthe United States Attorney’s O fice sonetine

bet ween January 13 and 15, and net wi th t he prosecut or soneti ne bet ween
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January 17 and 19.

On January 25, 1999, the governnent filed a crimnal
conpl ai nt agai nst Garcia-Martinezinthe United States District Court
for the District of Rhode Island. It charged hi mwith unlawful reentry
inviolation of 8 1326 and falsely claimng to be a United States
citizeninviolationof 18 U S.C. §911. CGarcia-Mrtinez was arrested
and brought before a magi strate judge for aninitial appearance on
January 28, 1999. At that point he was placed into the custody of the
United States Marshal Service.

On February 17, 1999, a grand jury returned a one-count
i ndi ct ment charging Garcia-Martinezwithillegal reentry. His first
attorney withdrewon April 6, 1999, and t he court appoi nted a second
att orney. On Septenber 7, 1999, Garcia-Martinez entered an
uncondi ti onal pleaof guilty. On Decenber 3, 1999, hefiled a pro se
motionto dismss theindictnment, arguing that because t he gover nnent
failedtoindict himwithinthirty days of hisinitial civil arrest on
Decenber 28, 1998, his February 17, 1999, indi ctnent was unti nel y under
t he STA. On January 11, 2000, Garcia-Martinez’ s second attorney fil ed
anotiontodismsstheindictnent with prejudice andto all ow Garci a-
Martinez tow thdrawhi s guilty pl ea under Federal Rul e of Cri m nal
Procedure 32(e) onthe ground that Garcia-Martinez’ s first attorney had
been i nconpetent infailingtoraisethe STAissue. After hol ding two

heari ngs, the court i ssued a bench deci si on on March 7, 2000, denyi ng
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t he notion. On June 9, 2000, Garci a-Martinez was sentencedto aterm
of sixty-four nonths.

The di strict court had jurisdictionunder 18 U.S. C. § 3231.
We have jurisdiction pursuant to 28 U.S.C. 8§ 1291, and affirm

DI SCUSSI ON

Garcia-Martinez rai ses two i ssues i n support of his appeal :
(1) that the indictnent shoul d be di sm ssed--and his guilty pl ea set
asi de- - because t he governnent viol ated the STAby failingtoindict him
withinthirty days of his civil arrest, and (2) that his counsel was
ineffectiveinfailingto adequately i nvestigate the INS policies and
practices regarding the detention of illegal aliens. Because we find
the first contentionto be w thout nerit, we do not need toreachthe
second.

When a notionto w thdrawis made before sentencing, "the
court may permt the pleato bew thdrawn if the def endant shows any
fair and just reason.” Fed. R C&rim P. 32(e). Inthe usual case, the
crux of theinquiryis whether the pleawas know ng, vol untary, and

intelligent in conformty with Rule 11. See United States v.

Martinez-Mlina, 64 F.3d 719, 732 (1st Cir. 1995); United States v.

Cotal -Oespo, 47 F.3d 1, 3 (1st Cr. 1995). Garcia-Martinez, however,

does not chal | enge t he pl ea procedure; rather, his contentionis that
hi s pl ea was i nval i d because the i ndi ct ment was returned in violation

of the STA. Thus, our reviewis for |l egal error. See Martinez-Mlina,
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64 F.3d at 732 (“Other than for errors of law, we will overturnthe
trial judge's decisiontodeny anotiontow thdrawa guilty pleaonly
for ' denonstrabl e abuse of discretion.””) (citationomtted) (enphasis
added) .

Initially, the governnent contends that by unconditionally
pl eadi ng guilty Garci a-Martinez has wai ved any STAclaim Wil e sone
circuits have held that an unconditional guilty plea precludes a
def endant fromraising an STAclaim we have not yet spoken on t hat

issue. See Acha v. United States, 910 F. 2d 28, 30 (1st Cir. 1990). W

findit unnecessary torule ontheissue here because Garci a-Martinez’s
substantive claimlacks nerit.

The STA states that “[a]lny . . . indictnment charging an
i ndi vidual with the comm ssion of an of fense shall be filed within
thirty days fromthe date on whi ch such i ndi vi dual was arrested . . .
i nconnectionwth such charges.” 18 U.S.C. §8 3161(b). It further
provides that “[i]f, in the case of any i ndivi dual agai nst whoma
conpl ai nt has been fil ed chargi ng such i ndi vidual wi th an of fense, no
indictnent . . . isfiledwithinthetinmelimt required by section
3161(b) . . . such charge agai nst that individual containedin such
conpl ai nt shall be di sm ssed or otherw se dropped.” 18 U. S.C. §
3162(a)(1l). The STAapplies only to federal crimnal prosecutions, and

thetimelimt istriggeredonly by anarrest “inconnectionwith[a

crimnal] charge[].” 18 U.S.C. 8§ 3161(b). All of the circuits that
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have consi dered the i ssue have concl uded that an arrest on civil
char ges does not normal ly trigger the thirty-day cl ock under the STA

See, e.g., United States v. Cepeda-Luna, 989 F. 2d 353, 356-58 (9th Cir.

1993) (STAnot triggered when def endant detai ned on civil charges by

INS); see also United States v. Noel, 231 F. 3d 833, 836 (11th Cir.

2000) (collecting cases). Cf. United States v. Chapman, 954 F. 2d 1352,

1358 n.8 (7th Gir. 1992) (STAnot triggered when def endant arrested by

state of fi cers and questi oned by federal officers); United States v.

Bl acknmon, 874 F. 2d 378, 381-82 (6th Gr. 1989) (sane); United States v.

Taylor, 814 F. 2d 172, 174-75 (5th Cir. 1987) (STAnot tri ggered when
def endant arrested by state officers on state charges even t hough

federal detainer had been | odged); United States v. Bell, 833 F. 2d 272,

277 (11th Cir. 1987) (STAnot triggered when def endant arrested by
state authorities on state charges althoughin ajoint state-federal
i nvestigation). W findthe reasoning of these cases persuasi ve and
hol d t hat an arrest on civil charges by the INSordinarily does not
trigger the STA when crimnal charges are filed | ater.
Garcia-Martinez argues that the indi ctment was untinely
because the | NS unreasonabl y del ayed i t s deci si on whet her to deport or

prosecute him See United States v. Restrepo, 59 F. Supp. 2d 133 (D

Mass. 1999); United States v. Pena, 73 F. Supp. 2d 56 (D. Mass. 1999).

He woul d have the STA triggered by an I NS arrest whenever the INS

detains analienlonger thanis necessary to effectuate a deportation
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inorder tofacilitate preparation of a crim nal case agai nst him
relating tothe conduct for which he was arrested civilly. He argues
t hat when he adm tted on Decenber 28, 1998, that he was a previ ous
deport ee and Adki ns served hi mwi th the Notice of Intent to Reinstate
Prior Order of Deportation, the I NS coul d have deported him by Adki ns’
own estimate, withintw weeks of that date. He al so poi nts to anot her
formi ssued t hat day, the Record of Deportabl e/l nadm ssi bl e Alien,
whi ch states that “Subject [is] to be presented for prosecutiontothe
United States Attorney’s Ofice (8 U.S. C. 1326, 18 U. S.C. 911),” as
proof that Adkins’ expl anation of the delay--the needto track down
Garcia-Martinez s A-file--was a pretext for detaining himto prepare
t he case for prosecution. Accordingly, Garci a-Martinez argues, he was
arrested “inconnectionwith” thelater federal charges on Decenber 28,

1998. See United States v. Vasquez- Escobar, 30 F. Supp. 2d 1364 (M D.

Fl a. 1998) (defendant’ s detention for five nonths betweeninitial INS
civil arrest and subsequent indi ctnent for violating 8 1326 vi ol at ed
t he STAwhere governnent admtted that it held hi mnot to effectuate
deportation, but solely to provide it tine to establish a 8§ 1326
vi ol ation).

W reject the argunent. W agree with the positiontaken by
all of the courts of appeal s that have addressed the i ssue that a civil
arrest by the I NS does not trigger the STAinthe absence of col | usi on

or evidence that the detention was for the sol e or primary purpose of
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preparing for crimnal prosecution. See United States v. Cepeda- Luna,

989 F. 2d at 354 (stating that the STA may be triggered by a civil
arrest “in cases of collusionbetween | mmgration and Naturalization
officials and crimnal authorities, wherethe civil detentionis nerely
arusetoavoidthe requirements of the Speedy Trial Act”); see al so

United States v. Drumond, 240 F. 3d 1333, 1336 (11th G r. 2001) (STA

triggered only where def endant denonstrates that prinmary or excl usive
pur pose of civil detention was to hold himfor future crim nal

prosecution); United States v. De La Pena-Juarez, 214 F. 3d 594, 598

(5th CGr. 2000) (sane); United States v. Granj al es- Montoya, 117 F. 3d
356, 366 (8th Gr. 1997) (STAappliestocivil deportation proceedi ngs
when f ederal officials, solely to evade the act, have colluded with
civil authorities to detain a defendant pendi ng federal crim nal
char ges).

Gar ci a- Marti nez does not cl ai mthat there was col | usi on. Nor

does he argue that he was arrested for prosecutorial purposes. See De

La Pena-Juarez, 214 F. 3d at 599. He argues i nstead t hat the | NS never
i ntended to deport hi mand t hus hel d hi monly for crim nal prosecution.
But the formsi gned on Decenber 28, 1998, by Adkins, the Record of
Deport abl e/ I nadm ssi bl e Alien, states that Garci a-Marti nez was to be
det ai ned pendi ng prosecutionor renoval. The district court found that
because the INS on Decenber 28, 1998, had only the conputer

i nformati on, whi ch coul d be erroneous, it coul d nake no deci si on on
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whet her Garci a- Marti nez was deport abl e and whet her he shoul d be t urned
over tothe United States Attorney w thout verifyingits infornmation by
obtainingthe A-file. The file was pronptly ordered and was revi ewed
i mredi ately on receipt by INSofficials. Wthin a day or two, it
turned the file over tothe United States Attorney. The crim nal
conplaint was filed afewdays | ater and Garci a- Marti nez was arr ai gned
and taken into the Marshal s custody. This record refutes Garci a-
Martinez’'s claim \While we certainly do not condone indefinite
detention of an alien by the INS, we are constrai ned by the ternms of
t he STA, which has no applicationto detentionunlessit follows a
crimnal arrest or its functional equival ent.

Accor di ngly, because Garci a-Martinez was not arrested for
pur poses of the STAuntil January 28, 1999, when he made his initial
appear ance on federal charges and was taken into the custody of the
Marshal , his February 17, 1999, indictnent was tinely, and the district
court’s denial of themtiontow thdrawhis guilty pl ea was correct.
Because the al | eged i neffecti ve assi stance of counsel infailingto
i nvestigate the policies and practices of the INSfor detention and
deportation has no bearing on the di sposition of the notionto w thdraw
the plea, we do not consider this claim

AFF| RVED.
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